MENTAL CAPACITY ACT - TWO STAGE TEST/BEST INTERESTS FORMS

Please note the forms below are designed to be printed back to back on A4 paper – giving a single sheet for the 

‘Two stage functional test’ – appendix 1 and a single sheet for

‘Best interests checklist’ - appendix 2

These forms should be placed in the service users notes, where they are easily visible and accessible to all staff.  The service user should also receive a copy.

The ‘nature of decision’ (two stage form) and the ‘decision’ (best interests form) must be identical and be the decision the service user is being asked to make.

Note: If the two-stage functional test demonstrates that the person has capacity there is no need to complete the best interest form as the person will make their own decision.
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	STAGE ONE

	DIAGNOSTIC THRESHOLD

	Does the patient/service user have an impairment of or disturbance in the functioning of the mind or brain?
	Yes
	No

	If the answer is ‘No’ then capacity is not at issue. 

If ‘Yes’ then record nature of disturbance by applying a tick in the applicable condition as listed below.

	Neurological disorder                                      Learning disability     

Mental disorder                                                Dementia

Stroke                                                                 Head injury

Delirium or unconsciousness                         Substance use

Other (please record)

	NATURE OF DECISION (capacity must be assessed on a decision by decision basis)

	Record in the space below the nature of decision at issue for the person being assessed.

______________________________________________________________________________________________________________________________________________________________________________________________________________________


	STAGE TWO

	TEST
	
	

	See core policy for guidance on test criteria.  Please circle appropriate answer.

	1) Does the person understand the information relevant to the decision?
	Yes
	No

	2) Can the person retain the information for long enough for the decision to be made?
	Yes
	No

	3) Can the person use or weigh the information to make a choice?
	Yes
	No

	4) Can the person communicate the decision?
	Yes
	No

	Answering ‘No’ to any question above indicates lack of capacity. 
	
	

	The assessor must record below evidence in relation to the above assessment outcome.  The assessor should refer to Mental Capacity Act Code of Practice chapters 3 and 4 and include:

1. The key elements of the decision and what information the person was given to make the decision.

2. The strategies used to help the person understand the relevant information including the involvement of significant others.

3. How the person conveyed their decision.

4. How optimum timing and environment / location were used to ensure the person felt at ease.

If handwriting continue on a separate sheet if necessary, if typing box will expand

 – attach sheets together

	OUTCOME

	Does the patient have capacity to make this decision at this time?
	Yes
	No

	If the answer is ‘No’ then complete the Appendix 2 (Best Interest Checklist)
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	DECISION
	

	Record in the space below the decision for which person lacks capacity
	

	__________________________________________________________________________________________________________________________________________________________________________________________________



	CHECKLIST    Please circle appropriate answer
	

	1) Has an ‘advance decision or ‘advance refusal’ been made about the decision in question (only in relation to healthcare decision), and is it still relevant?

If the answer is ‘Yes’ then no further assessment is necessary
	Yes
	No
	

	2) Have you considered whether it is likely that the person may have capacity at some time in future and whether a delay in decision-making will allow them to make that decision themselves?
	Yes
	No
	

	3) Have you encouraged as far as is practicable that person’s involvement in actions undertaken on their behalf or in any decisions affecting them?
	Yes
	No
	

	4) Have you considered as much as is practicable the person’s past and present wishes and preferences about the matter in question?
	Yes
	No
	

	5) Have you considered any relevant written statement the person may have made when they did have capacity?
	Yes
	No
	N/A

	6) Have you considered the beliefs and values that would be likely to influence the person’s attitude to the decision in question, i.e. religious, cultural and lifestyle choices?
	Yes
	No
	

	7) Have you taken into account other factors that the person would be likely to consider in relation to the matter, i.e. emotional bonds or family obligations in deciding how to spend money or where to reside?
	Yes
	No
	

	8) Have you considered alternative actions that produce less restriction on the person’s rights and freedoms?
	Yes
	No
	

	9) Have you consulted and taken into account the views of other key people as to what would be in a person’s best interests and gathered information on their wishes, feelings, values, beliefs?
	
	
	

	a) Anyone named in advance as someone to be consulted?
	Yes
	No
	N/A

	b) Carers, family, spouses or partners?
	Yes
	No
	N/A

	c) Others with an interest in their welfare, friends, voluntary workers, other professionals?
	Yes
	No
	N/A

	d) Any Lasting Power of Attorney?
	Yes
	No
	N/A

	e) Any Deputy appointed by the Court of Protection?
	Yes
	No
	N/A

	If there are any conflicts in the above consultations, there needs to be an attempt to reach a consensus.  However, the decision maker makes final decision.

	If there is an answer ‘No’ in question 2 to 9, then staff should question whether they are acting in best interests.  If no-one is available to consult and/or if there is serious conflict of opinion and the decision and eligibility relates to decisions identified in Section 4 of the local policy and procedure, then an IMCA referral should be considered. 

	Staff should evidence their consultations in the space below: (continue on a separate sheet where necessary but firmly attach it to this document)
If handwriting continue on a separate sheet if necessary, if typing box will expand

 – attach sheets together


Patient/User Name: _________________________________________________ DOB: ________________________ 


Patient ID No: (NHS or Social Care) __________________________________________________________________ 





Two Stage Functional Test for Capacity (Appendix 1)





















































Assessor’s details:


Name (print): ________________________________   Signature: ______________________________ 


Designation: _________________________________   Date: __________________________________


Time: _______________________________________ 





Best Interests Checklist for Use by Health and Social Care Staff Working with Person Lacking Capacity in Relation to a Decision (Appendix 2)





Patient/User Name: _________________________________________________ DOB: ________________________ 


Patient ID No: (NHS or Social Care) __________________________________________________________________ 





Name and job title of worker:


Name.........................................................Job Title...........................................................................


Date of Decision Making/Best Interests Consideration ....................................................................








Mental Capacity Appendix 1 & 2 forms
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